
March 8, 2004

Marlene H. Dortch
Secretary
Federal Communications Commission
445 lih Street, SW - Room TW-A325
Washington, D.C. 20554

Filed via Electronic Filing

P rkins
Coie

607 F urteenth Street N.W.

Washi gton, D.C. 20005-2011

PHONE,202.628.6600

FAX 202-434.1690

www.perkinscoie.com

Re: Ex Parte Presentation in the Proceeding Entitled "Nationwide
Programmatic Agreement Regarding the Section 106 National Histo ic
Preservation Act Review Process" - WT Docket No. 03-128

Dear Ms. Dortch:

On Thursday, March 4, 2004, the following individuals, representing th
companies or associations indicated, met with Barry Ohlson, Senior Legal Ad . er to
Commissioner Jonathan S. Adelstein, at the offices of the FCC to discuss issue
relevant to the above-identified proceeding:

Ben Almond
John Clark-

Peter Connolly
Harold Salters
Brad Stein
Andrea Williams

Cingular
Perkins Coie LLP - Counsel to the Wireless Coaliti n to
Reform Section 106 (the "Coalition")
Holland and Knight - Counsel to U. S. Cellular
I-Mobile USA
U. S. Cellular
Cellular Telecommunications & Internet Associatio
("CTIA")

In this meeting, the industry representatives stated that the purpose of th
meeting was to discuss with Mr. Ohlson some points that had recently been rai ed
about the "Nationwide Programmatic Agreement Regarding the Section 106 N ional
Historic Preservation Act Review Process" ("NPA").

The industry representatives discussed the points of agreement that had een
achieved in discussions over the past weeks between industry representatives, t e
Advisory Council on Historic Preservation ("ACHP"), the National Conferenc of
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State Historic Preservation Officers CNCSHPO") and other members of the
Telecommunications Working Group ("TWG"). These points of agreement in olved
the treatment in the NPA of properties whose eligibility for the National Regis r of
Historic Places is possible but lmdetermined ("potentially eligible properties").

The points of general agreement included the following: (1) the NPA should n t
require surveys or identification efforts potentially eligible properties for visua
effects; (2) the use of qualified professionals, for purposes of the identification of
eligible properties readily ascertainable in ~he SHPO office, should be optional and
(3) the universe of eligible properties for which visual effects should be consid red
should be limited to those identified by the SHPO, and the research required t

identify such properties should be limited to reviewing previous determination of
eligibility that are readily and clearly ascertainable and available to the public .
SHPO's offices.

The industry representatives ab0 discussed the provisions of the "Sill of
Best Practices" document that had been provided to industry representatives 0

Tuesday, March 2; 2004. Industry rep:tesentatives expressed concern with the cope
of compliance retlUlrements and Commission responsIbilities that might be req
the NPA, as suggp,sIed in the Best Praclit:es Summary.

Counsel for the Coalition also submitted to Commission staff a docume t
outlining proposed amendments to the NPA, a copy of which is attached as
Attachment 1. The proposedTIIlendments dealt WIth technicd~ definitions of t area
of potential effect for visual effect; and adverse visual effects, and revisions to
Section IV dealing with tribal participation

Respectfully submitted,

John F. Clark
Counsel to the Wireless Coaiiticn to Reform Section 106

JFC:jfc



Attachment 1

Proposed Amendments to Sections IV and VI of the

NATIONWIDE PROGRAMMATIC AGREEMENT FOR REVIE W OF
EFFECTS ON HISTORIC PROPERTIES FOR

CERTAIN UNDERTAKINGS APPROVED BY THE FEDER l.L
COMMUNICATIONS COMMISSION

Submitted bv the Wireless Coalition to Reform Sec ~on 106
Thursdav. March 4 2004

These amendments are DroDosed for Sections IV and VI. of the Nationwide I

ProQrammatic AQreement. ProDosed amendments are shown in blueline. ahd are
suggested and applied to the NPRM version of the NPA

IV. PARTICIPATION OF INDIAN TRIBES AND NATIVE
HAWAIIAN ORGANIZATIONS IN UNDERTAKINGS OFF TRIBAL L i.NDS;

TRIBAL CONSULTATION - Alternative At

A. As a part of its responsibilities in connection with Section 106 of the
NHPA (16 U.S.c. 470f) and the regulations of the Council (36 c.F.R. Part 80 ) and
pursuant to Section 101(d)(6) of the NHPA (16 U.S.c. § 470(a)(d)(6)), the
Commission recognizes its responsibility to consult with any Indian tribe or NlaO that
attaches religious and cultural significance to a Historic Property if the propert: may
be affected by an Undertaking. Through its rules and the terms of this Agreem~nt, the
Commission has authorized Applicants to initiate contacts with Indian tribes ar d
NHOs on its behalf, and to conclude the process of tribal participation consistent with
this Agreement where the tribe has not requested government-to-government'
consultation.

1 This alternative was discussed in the Telecommunications Working Group and rep sents
the collective effort of Working Group members, including tribal representatives, to address .ssues
raised in the Working Group discussions. The Working Group did not have an opportu ity to
address the proposal in Alternative B prior to publication for comment.

[/DA040680026.DOCDoslImsm:l]
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B. Consistent with their right to government-to-government consultaion,
tribal authorities may request Commission consultation on any or all matters at y
time, including when an Undertaking proposed off tribal lands may affect Hist c
Properties that are of religious and cultural significance to that Indian tribe or HO.

C. Until such time as the signatories hereto develo and a rove a fl 11
rocess and set of rocedures for the artici atian of Indian tribes and NHOs i

reviews involvin undertakin s off of tribal lands the rocedures for tribal and
participation, and the responsibilities of the Commission and its Applicants, in
reviews conducted pursuant to this Agreement will be those rocedures set fort in the
regulations of the Council (36 C.F.R. Part 800). The signatory parties will end avor
to develop a nevI set of procedures as soon as reasonably possible, in consultat" n
with Indian tribes and NHOs, and other parties or groups to whom responsibili es
under this Agreement are assigned or delegated.

G:--. The Commission recognizes that Indian tribes exersi-se-inherent
sovereign pOVfers over their members and territory. The Commiss!9ll--al5Je-1~~~~

the unique relationship that the federal government has "'lith Indiar. . . H:I:

the Constitution--of the United States" treaties, statutes, and court -de€isions.
l\pplicaat-must--ffiOOi~re-'tfl€f5e-m;ts-aru~enE!u€rt-a!kieHHH'l:HH~8:ffitl5-'Wit''!if.--lfl~:ll

tribes in a sensitive manner, respectfuI of tribal soyereignty.· Contacts shall be
directed to the appropriate representative designated or identified by the tribal
government or Bther governing body.

directly from Indian tribes that ma-)y-'-aa-ttttil-accJhHr1e!ij~U-S-iffi;~~:uFilHiJlgJHtlfea~7-t{ta

potentially affected Historic Property, as described below.

I*- Applioants shouIe·btHiware that freqUffitly,--Historic-Preperties
religious and cultural sign~ffiafl.tr~NHOsare-leooted 00-'

aboriginal, or ceded lands of such trib~~zationsand-Applicants ~d"itBft-t:iit<~

this into account when complying with their responsibilities. A~€l-dllf·!1~g~I~Y';,,~.'/W'ft!I'6afl

shall use reasonable-and--good faith efforts--te-i:GeJRttJ~~YEl6HHl--1H=H~»=-t~~~

may attach-religisus and cultural significanee- to Historic Properties that may
affeeted by an-l:ffi-dertaking. 8uch reascEable infonna#on--Hom the relevant
SHPD/THPO, Indian tribes, state agencies; the U.S. Bureau of Inffi·;m-M.Iaiffi
~A"), or, where applicable, any f~ieral agency-with land holdings within i:

(e.g., th~,:-BtP.eau of Land l\4anagement).-A1theugh these age~l€jes can pH'W+€1:e

useful iufoo:natien-m identifying poter.tiaHy affected Indian tribes, 6Afltatffifl~~

SHPO or other federal and state agencie" .

E. In order to ensure that each identified Indian ~.:~lH--fl-a:S--fl:4H+l-

opportunit'j--te--p-aaicipate in the Section 106 process and to request

2- 3 /04-W,l6,l9& I
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and/or, where practical, contact by telephone.~

G.

All requests for government to government consultation shall be immediately
. .

G.F.R § 800.2.

2 PCIA has expressed concern that this paragraph is difticult to apply and understand ecause
its timing is indefinite. The Conference believes the Programmatic Agreement should not add adlines
to those already in 36 C.F.R. Part 800.

[IDA040680026.DOCDeeHffiefltl] -3-
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a Historic Property within the APE, a Submission P-a€.!re1~I--i*::evHt€~lH~tffint

VILA. Such submission is not necessaI)' vihere the Indian tribe or NHO has
previously made clear tha . .

H. The Applicant shall submit to each Inffian--fftBe-aHl:l--±"H'i-1d-'Eflftl:-H-flIlS
identified pursuantto Section IV.D., above, or that has .

cultural significance to it may potentially be affected or has failed to respond to
repeated attempts at communication.

in the event they are submitted to the Commission. .

shall not-eommence construction \Yithooa1tHaiflu:ttt:flh:eoi'lriraooll--t:reJfll-1tfie-bOOFl:ffiJfS£I:et1l:-:-tne
Commission, in consultation with the tribe; shall carer
rule on all such disagreements with reasonable promptness.

such confidential treatment consistent with applicable federallaws.J.

1. In the event an Applicant and-an Indian- tribe or NHO
agree regarding a tribe's assertion prior to construction of an adverse effect on a

" . . . .

K::------N-ething in this Section-slctal-l--&e-ceH:-stFi~!-tfreJffi!1ffi}Jft--€Hl:ffiJfH~$;.ants

and Indian tribes from entering into Gf--twntinuing pre existing arrangements or
agreements govemisg-their contacts, provided -saeh--anangements e,f-agft~tleIlt5t-are

otherwise con-s-islent with federal-law:-

J.:--. Information
religious aIui-suh+ural significance may be highly cmllli:1efl:tHl~fffi~~alliH1Blli~ve:

-If-a tribe or NHG requests confidentiality fro.
honor this reque:;t and shall, in tum, request confiden .
or infonnation in accordance with Section 304 of the NHPA (16 U.S.C. §

3 The Corference notes thdt "The confidentiality provision in the Nati nal
Historic Preservation Act is equally applicable to all historic properties not Just tradit' nal
cultural propertie3. The reasons for WIthholding information are significant invasiGil of pri acy,
fisk of harm to the resource and Impeding tte use of a traditional cultural property." The Co neil
proposes that this provision be revised to read as follows: "If a Tribe or Native Haw Iian
Organization requests confidentialIty from the Applicant the Applicant shall notify the
Commission. The Commission shall honor this request and shall, in tum,' request confid tia!
trcatment of such matcrials or infonnation consistent with applicable Federal laws." USET ites
that confidentiality is of central importance totribes and that confidentiality r~strictiom; shou be
in place on Applicants whether or not a tribe or NHO has requested confidentiality.

[/DAr;40G8(J026.DOC~.HfH!!lt~J -4-
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VI. IDENTIFICATION, EVALUATION, AND ASSESSMENT OF EF ECTS

In preparing the Submission Packet for the SHPO/THPO pursuant to Se .on
VII of this Nationwide Agreement and Attachments 3 and 4, the Applicant mus : (1)
define the area of potential effects (APE); (2) identify Historic Properties withi the
APE; (3) evaluate the historic significance of identified properties; and (4) asse s the
effects of the Undertaking on Historic Properties. The standards described bel
shall be applied by the Applicant in preparing the Submission Packet, by the
SHPO/THPO in reviewing the Submission Packet, and where appropriate, by e
Commission in making findings.

Identification, evaluation, and assessment are most expeditiously accom lished
by individuals with historic preservation and cultural resource management exp rtise
and experience.

A. Consideration of Direct Effects and Visual Effects

A SHPO/THPO, consistent with relevant state procedures, may specify
geographic areas in which no review for direct effects on archeological resourc s is
required or in which no review, for visual effects is required.

B. Definition of the Area of Potential Effects

I Direct Effects

The APE for direct effects is limited to the area of potential ground dis bance
and the portion of any Historic Property that will be destroyed or physically alt red by
the Undertaking.

2 Visual Effects

a. Unless otherwise established in consultation with the SHPO/THP , the
presumed APE for visual effects for the construction of new Facilities is the ar from
which the tower will have an effect as defined herein, and will be visible:

I) Within a half mile of the proposed tower, if the proposed tower is 20
or less in overall height;

[/DA040680026.DOCDeslimefltl ] -5- 3/ O~ I
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2) Within 3/4 mile of the proposed tower, if the proposed tower is more
200 feet but no more than 400 feet in overall height;

3) Within I 1/2 miles of the proposed tower, if the proposed tower is m re than
400 feet in overall height. 4

b. In the event the Applicant determines, or the SHPO/THPO reco ends,
that an alternative APE for visual effects is necessary, the Applicant and the
SHPO/THPO may mutually agree to an alternative APE.

c. If the parties, after using good faith efforts, cannot reach agreem t on
the use of an alternative APE, either the Applicant or the SHPO/THPO may su mit
the issue to the Commission for resolution. The Commission shall make its
determination concerning an alternative APE within a reasonable period of tim .

C. Identification of Historic Properties

1. The Applicant, using research techniques and employing method logy
generally acceptable to the preservation profession and considering public co ents,
shall identify Historic Properties in the APE, including Historic Properties to ich
any Indian tribe or NHO attaches religious or cultural significance.

2. The level of effort and the appropriate nature and extent of ident' lcation
efforts will vary depending on the location of the project, the likely nature and
location of Historic Properties within the APE, and the current nature of and
thoroughness of previous research, studies, or Section 106 reviews.

3. No archeological survey shall be required if the Undertaking is likely
to cause direct effects to archeological sites. Disagreements regarding the nec ~sity

for an archeological survey may be referred to the Commission for resolution.

4. It may be assumed that no archeological resources exist within APE
where all areas to be excavated related to the proposed Facility will be located n
ground that has been previously disturbed to a depth of (1) two feet or (2) six i ches
deeper than the general depth of the anticipated disturbance (excluding footing and
similar limited areas of deep excavation), whichever is greater, and where no

4 The Conference asks the following be added: "4) For proposed Facilities 1,000 feet taller,
the applicant shall, in consultation with the SHPO, detennine the APE for each Facility." The ational
Trust concurs with this request.

[IDA040680026.DOCDesHmeIlt1] -6- 3 /04~ I
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archeological resources are recorded in files of the SHPO/THPO or any potenti lly
affected Indian tribe or NHO.

D. Evaluation of Historic Significance

1. The Applicant shall apply the National Register criteria (36 c.P. .Part
63) to properties identified within the APE and request SHPO/THPO concurre e as
part of the review of the Submission Packet.

2. Where there is a disagreement regarding the eligibility of a reso e for
listing in the National Register and, after attempting in good faith to resolve the issue,
the Applicant and the SHPO/THPO continue to disagree regarding eligibility, e
Applicant may submit the issue to the Commission. The Commission shall h Ie
such submissions in accordance with 36 C.F.R. § 800.4(c)(2).

E. Evaluation of Effects

1. Applicants shall evaluate effects of the Undertaking on Historic
Properties using the Criteria of Adverse Effect (36 C.F.R. § 800.5(a)(1)).

2. In determining whether Historic Properties in the APE may be ad ersely
affected by the Undertaking, the Applicant should consider factors such as the I

I

topography, vegetation, known presence of Historic Properties (including local
designated historic districts and traditional cultural properties), and existing Ian use.

3. An Undertaking will have a visual adverse effect on a Historic Pr perty
if the visual effect from the Facility will have an effect on that ro e and wi
noticeably diminish the integrity of one or more of the characteristics qualifyin the
property for inclusion in or eligibility for the National Register. Construction a
Facility will not cause a visual adverse effect except where visual setting.or vis a1
elements are character-defining features of eligibility. Examples include: (1) a. . . . . .. .

historic landscape. 5

5 PCIA suggests the following language: "...Construction of a Facility will not cause a isual
adverse effect except where the Facility noticeably diminishes the visual elements of setting, fe ling or
association within the boundary of a Historic Property, where such elements are important ele ents of
that historic property's eligibility. Examples include Facilities located within the actual, or, fo lunlisted

I
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4. For collocations not excluded from review by the Collocation
Agreement or this Agreement, the assessment of effects will consider only effe ts
from the newly added or modified Facilities and not effects from the existing T wer
or Antenna.

properties, the most logical or reasonable boundary of (1) a designed landscape which includes scenic
vistas, (2) a publicly interpreted Historic Property where the setting or views are part of the
interpretation, (3) a traditional cultural property which includes qualifying natural landscape e ments,
or (4) a rural historic landscape. II
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